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Employer Shared Responsibility Penalty
  

• Applies to large employers with 50 or more full-time 
employee equivalents 

• Full time = 30 or more hours of service per week 
• Penalty triggered when a full-time employee 

receives a federal subsidy in the Marketplace 
• Cannot retaliate against employees for subsidies 
• Effective: January 1, 2014  Delayed to 2015 
 



Defining Full-Time Employee 
• Full-time employee is defined in ACA as 30 hours or more per week  

– Since the state is using the monthly method and the weekly rule 
to comply with the ACA and not the lookback period, the 
reporting months consist of either a four week or a five week 
month.  

– An employee will be determined to be full-time if they average 30 
hours per week or more over the course of the reporting month.  

• For reporting months that consist of four weeks, as long as the 
employee's total hours are less than 120 hours (30 hours per week x 
4 weeks), then the employee is not determined to be full-time.  

• For reporting months, that consist of five weeks, as long as the 
employee's total hours do not exceed 150 (30 hours per week x 5 
weeks), then the employee is not determined to be full-time.  

 

 

 
 



Health Coverage for Full-Time Employees 

Full-time employees must have access to at least one plan of health 
benefit coverage for themselves and dependent children which is: 
Minimum Essential Coverage 

• Provides at least a value of 60% of the cost of services 
• All Delaware plans provide at least 60% actuarial value 

Affordable 
• Plan of minimum essential actuarial value must be at an affordable 

price for self only coverage 
• Employee cost share for single coverage cannot exceed 9.5% of 

gross taxable wages (W2, box 1) (Excludes pre-tax contributions 
and pay deferrals) 
 



• “A” Penalty - If a large employer does not offer “minimum essential 
coverage” to at least 70% of its full-time employees (and dependent children 
under age 26) in 2015 and 95% in 2016 and beyond, and if one full-time 
employee receives subsidized coverage on the Marketplace: 

– Penalty is $2,000 (annualized) times the total # of full-time employees 
(minus first 30 workers) 

• “B” penalty - If a large employer does offer coverage to 70% in 2015 and 
95% thereafter of its full-time employees (and their dependent children under 
26), but the coverage is either: 

– Not affordable (premium for self-only coverage is 9.5% or more of 
household income), or  

– Not of minimum value (actuarial value is less than 60%)  
 - and one full-time employee receives federally subsidized  

coverage in the Marketplace: 
– Penalty is $3,000 (annualized) times the # of full-time  

employees getting a tax credit in an Exchange  
(subject to a penalty maximum) 

4980H Penalties 
 



Have at least 50 FTEs? 

Offer coverage to 95% of 
full-time employees and 

children? 

Plan provides minimum  
required value? 

Is coverage affordable? 

Potential for penalty for 
5% non-covered 

YES 

YES 

YES 

YES 

NO 

NO 

NO 

NO 

No penalty applies 

$2,000 times the number  
of full-time employees  

(minus first 30) if at least  
one full-time employee  
receives the tax credit 

Lesser of: 
• $3,000 per full-time 

employee receiving tax 
credit 

OR 
• $2,000 times the number of 

full-time employees  
(minus first 30) 

 
Avoiding Employer Shared Responsibility 

Penalty 



Notice/Reporting Requirements  
Applicable to Large Employers 

• Report to IRS regarding coverage options offered to all full-time employees: 
– Employer information 
– Whether minimum essential coverage is offered 
– The length of the waiting period 
– The months during the year that it was offered 
– Monthly premium for the lowest cost option in each enrollment category 
– Employer’s share of the total allowed costs of benefits 
– The number of full-time employees each month 
– Name, address, and TIN of each full time employee during the year and 

the months during year covered under plan 
 

• Notices also provided to full time employees by January 31 of the year 
following the year in which employer files the IRS return  

 
• First return and notice due electronically to IRS by March 31, 2016, to report 

on 2015 coverage 
 



Penalty Assessments 

• Employers will be issued a notice of penalty assessment 
• Opportunity to respond/appeal 
• Organizations who incur a penalty for their employees 

will be required to pay the penalty 
• More information will be forthcoming regarding the 

collection/payment of the penalty 

 
 
 

 



QUESTIONS? 
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